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MEMORANDUM AND ORDER

This matter conmes before the Court on Plaintiffs’ Mtion [411]
to Conpel Further Testinony and Further Production of Docunents
from Lanny J. Davis and for Sanctions; Defendant Executive Ofice
of the President’s Cross-Mtion [469] for Attorneys’ Fees, Costs
and Sanctions; and Non-Party Lanny J. Davis's Cross-Mtion [N D]
for Sanctions Against Judicial Wtch, Inc., and Larry Kl ayman
| ndi vi dual | y. Upon consideration of these notions and all
oppositions and replies thereto, the court will DENY Plaintiffs’
Motion [411] to Conpel Further Testinony and Further Production of
Docunments from Lanny J. Davis and for Sanctions; DENY Defendant
Executive Ofice of +the President’s Cross-Mtion [469] for
Attorneys’ Fees, Costs and Sanctions; and DENY Non-Party Davis's
Cross-Motion [NND] for Sanctions Agai nst Judicial Watch, Inc., and

Larry Klayman | ndividually, as discussed and ordered bel ow



Backgr ound

The underlying allegations in this case arise from what has
becone popul arly known as “Filegate.” Plaintiffs allege that their
privacy interests were viol ated when the FBI inproperly handed over
to the Wite House hundreds of FBI files of forner political
appoi ntees and governnent enployees from the Reagan and Bush
Adm ni strations.

The di spute now before the court centers around t he deposition
of Lanny J. Davis, fornmer Special Counsel to President Cinton
Despite the fact that Davis was enpl oyed in his capacity as Speci al
Counsel well after the events that conprise the bul k of the subject
matter of this litigation occurred, and regardless of Davis’'s
repeated pleas to plaintiffs both before and after his deposition
that he has no know edge of any facts pertaining to any m suse of
government files, plaintiffs claimthat Davis is “a figure centra
to the Filegate scandal and essential to [p]laintiffs’ discovery
efforts.” Plaintiffs’ Mt. to Conpel at 1. The notions of both
plaintiffs and non-party Davis are fraught wth hyperbole,
m scharacterizations, and outright false statenents.

Plaintiffs attenpt to support their theory of Davis’'s
“central” role by representing in the very first paragraph of their

Motion to Conpel:



[ The White House Counsel’s Ofice], which helped
orchestrate the unlawful transfer of hundreds of FBI
files, is the very situs of events giving rise to nuch of
Plaintiffs’ clains. Inremarks nade after her grand jury
testinmony, Ms. Linda Tripp, who worked at the Wite House
Counsel’s Ofice while M. Davis was acting as Speci al
Counsel to the President, inplicated the White House
Counsel’s Ofice in a continuing course of unlawful
conduct .

Plaintiffs” Mtion to Conpel at 1. The underscored portion of
plaintiffs’ representations to the court, as plaintiffs counsel
now admts, is false. See Affidavit of Kevin T. Pogoda, Esq.
(attached to plaintiffs’ opposition to Davis's cross-notion for
sanctions). Davis’'s enploynent as Special Counsel commenced two
years after Tripp's termwith the White House had ended. Davi s
Depo. at 10, 46.

But the falsity and reckl essness of this statenent, which is
only one exanple anong several other simlar instances, do not
prevent plaintiffs’ counsel from inpugning Davis and overstating
his role inthis lawsuit:

In particular [with regard to the Wite House Counsel’s

O fice], it has been reported that Ms. Tripp w tnessed a

Wi t e House Counsel secretary |oading up “handtrucks of

FBI files” on a conputer. :

M. Davis, in his role as Special Counsel to the

Pr esi dent in the Wiite House Counsel’s Ofice,

undoubtedly had access to this and other information

relating to Filegate. . . . [Given his role as a public
spokesman and his placenent inside the Cinton Wite

House Counsel’s O fice, M. Davis undoubtedly possesses

know edge of the unlawful m suse of governnment files by

the dinton Adm nistration.

Plaintiffs’ Mtion to Conpel at 2. In short, nmuch of plaintiffs’

rendition of “facts” is constituted of inferences drawn upon



m scharacterizations, such as Davis's “undoubted[]” access and
know edge of the msuse of governnent files based upon a
m sst atement regarding his enpl oynment.

The court has grown weary of plaintiffs’ counsel’s use—-and
abuse—ef the discovery process. The court has already sanctioned
plaintiffs’ counsel for making representations to the court,
allowwng the court to rely wupon those representations in a
favorable ruling, and then later contravening those very

(m s)representations. See Alexander v. FBI, Cv. No. 96-2123

Menorandum and Opinion (D.D.C. Feb. 24, 1999) (sanctioning
plaintiffs counsel for representing that he would not inquire into
certain irrelevant matters wth a non-party deponent, J. Lowe
Davis, but later inquiring into those very sanme matters). The
court will allowplaintiffs’ counsel to prosecute its case for his
clients, but it will not allow plaintiffs’ counsel the |eeway to
abuse the discovery process in so doing.

This is not to say that plaintiffs’ counsel’s has been the
only m sconduct in this litigation. The court has seen simlar
m sconduct fromw tnesses, non-parties, and attorneys aligned with
def endant s. In the instant notion, it is non-party Davis whose
menor anda, in part, are based upon a rendition of testinony that is
contradicted by certain statenents at the deposition. These
argunents, which pertain to plaintiffs’ notion to conpel docunents
fromDavis, will be addressed nore fully below. For now, however,
it is sufficient to note that Davis's attorneys represent to the
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court that Davis’'s “sworn testinony nmakes clear” that (1) he “did
not collect information about an individual” and (2) “did not store
information about . . . an individual in files retrievable by the
name . . . of an individual.” See Davis’'s Reply to Cross-Mition
for Sanctions at 8. To the contrary, a reading of the deposition
transcript reveal s that Davi s unanbi guously testified, for exanple,
that he (1) “woul d tear out a newspaper article that [he] read that
m ght pertain to sonmething that was current about M. Starr” and
(2) “would put it inthe folder with [Starr’s] name on it.” Thus,
were the court to take at face value what Davis clains his “sworn
testinony nmakes clear,” the court would be relying on significant
m scharacterizations wth nmeani ngful consequences.

Attorneys do their own clients a disservice—by |o0sing
credibility with the court—ahen they fail to accurately represent
facts and then base their legal argunents on these inaccuracies.
The attorneys in this case nust make accurate representations to
the court. Mreover, the attorneys nust be trusted to “play nice”
when they are not within the confines of the courthouse but stil
within the court’s discovery process.

Plaintiffs have now (presumably) read numerous opinions from
this court on what is and is not discoverable in this case.
Nanmely, the court has held to be discoverable inquiries reasonably
calculated to lead to the discovery of evidence of governnent
m suse of plaintiffs’ FBlI files and governnent m suse of Tripp’'s
governnment files to the extent that it nmay provide a connection to
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t he defendants in this case. Although the court does not rul e that
these are the only proper areas of inquiry, as this issue can be
judged only on a case-by-case basis, it should be obvious that
guestions such as what newspapers Davis reads, where he has | unch,
whet her “Wite House people hang out” at any given establishnent,
and whet her Davi s thought plaintiffs’ counsel was a lunatic clearly
call for irrelevant material. The court has already noted
plaintiffs’ counsel’s “penchant for asking irrel evant questions”
and stated that plaintiffs’ habit of taking depositions of marginal
relevance will be done at their own peril, in light of the
procedural limtations on depositions under the federal rules of
civil procedure. Apparently, the possibility of prejudicing his
own clients’ case (in the formof an unfavorable ruling on further
depositions) has not dissuaded plaintiffs’ counsel from these
practices. If this case is ever to proceed to a ruling on class
certification and other dispositive notions, the parties (and non-
parties) nmust act in accordance with their duties as officers of
the court. Too much tinme is being wasted claimng unnecessary
privil eges, such as “freedomof information privilege,” and novi ng
for sanctions at the drop of a hat. These satellite matters only
waste tinme and slow the handling of other cases before the court.

Agai nst this backdrop, plaintiffs seek to conpel further
testimony and docunents from non-party Davis, in addition to
sanctions agai nst counsel for the governnent and Davis. Defendants
and non-party Davis respond with cross-notions for sanctions. The
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court will deny plaintiffs’ notion to conpel, deny defendant EOP s
cross-notion for sanctions, and deny non-party Davis's cross-notion

for sanctions.

1. Plaintiffs' ©Mtion to Conpel

A Testimony

1. Wi te House O fice Database (WHODB)

Plaintiffs first seek to conpel Davis to answer questions
regarding what he was told in a Wite House Counsel’s Ofice
nmeeti ng regardi ng the WHODB. The court has al ready di scussed i n an
earlier opinion the relevance of plaintiffs’ inquiries regarding
this database, which 1is generally conprised of lists and
information about political supporters of the President for

political and social purposes. See Al exander v. FBI, Cv. No. 96-

2123, Menorandum and Order (D.D.C. Dec. 23, 1998).

Plaintiffs specifically seek to conpel Davis to answer a
narrow question regardi ng what he was told about the WHODB at the
Wi t e House counsel neeting. As Davis testified in his deposition,
t he WHODB cane up during this neeting because the Counsel’s Ofice

was preparing to respond to congressional inquiries regarding this



dat abase system Davis Depo. at 352; see also Declaration of Sally
Paxton Y 3 (stating that she was present at this neeting and the
WHODB canme up in the <context of congressional inquiries).
Def endants objected to this question on the basis of the
presidential comrunications, attorney-client, and attorney work-
product privileges.! However, defendants objected to this question
only to the extent that it inpinged upon comuni cati ons made at
this nmeeting. Davis was allowed to and did answer numnerous ot her
questions exploring his wunderstanding of the WHODB, w thout
[imtation the source of the information that served as the basis
of his understanding. For exanple, Davis was asked and answered
the foll owi ng questions: “What is your understandi ng of what WHODB
i s?” Davis Depo. at 360; “Do you know who concei ved of the WHODB?”
Id.; “Do you know of anyone who does know that?” 1d.; “Have you
ever heard anyone express their understanding who conceived the
WHODB?” Id.; “[I]n terns of the WHODB, are you aware of what
informati on can be kept on this database?” |d. at 364; “Wo paid
for the WHODB?” |d. at 365; “Wiy is it legal?” 1d. at 366; “Do you
know how data i s stored on WHODB?” 1d. at 368; “Do you know who had
access to WHODB when you were at the Wite House?” 1d.; “Do you
know how WHODB can be accessed, how an individual wants to get on

to that database and can access it?” 1d. at 370. Davi s’ s answers

IOn July 29, 1998, the court granted defendant EOP's notion
to bifurcate the determ nation of the presidential conmunications
privilege claim In light of the court’s ruling today, it wll
be unnecessary to nade a determ nation as to that issue.
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to these questions showed that he had little know edge about the
WHODB, and the know edge he did have was generally gained from
newspaper accounts.

Despite receiving answers to all of these questions except,
specifically, what he was told about the WHODB in a Wite House
Counsel’s neeting, plaintiffs seek to conpel an answer to this sole
out standi ng question on this issue. Plaintiffs’ reason that this
answer s necessary “to determ ne whether statenents made about
WHODB to M. Davis contradict his own understanding of WHODB.”
Plaintiffs’ Mdt. to Conpel at 9.

Plaintiffs’ request will be denied. First, Davis’' s know edge
about the WHODB has been thoroughly explored by plaintiffs. Davis
testified at his deposition to everything that he knows about this
dat abase. Anything that woul d be enconpassed as to Davis’s general
know edge about the WHODB woul d i ncl ude anything that he | earned at
the pertinent Wite House Counsel’s neeting. Thus, further
testinmony on this point woul d be cunul ative. Second, the court has
difficulty believing that the true reason plaintiffs seek an answer
to this question is to find out if anything said during that
conversation contradi cted his understanding of the WHODB; for this
guestion was never asked. Third, the plaintiffs have nmade no
reasonabl e showi ng of the relevance of this additional inquiry as
to what Davis was told in the neeting, beyond the general rel evance
of the question that he has already answered. For these reasons,
plaintiffs’ request to conpel Davis to answer a question as to what
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he was told in a certain Wite House Counsel’s Ofice neeting in

whi ch the issue of the WHODB arose will be deni ed.

2. Davis's Duties as Special Counsel

Plaintiffs next seek to conpel Davis to answer a question
whi ch asked about what Wite House Counsel Jack Quinn told Davis
his duties and responsibilities were in working for President
Cinton. Mich like the earlier issue of the WHODB, Davis testified
fully about what his duties and responsibilities were as Specia
Counsel to the President. Davis was not allowed to testify,
however, as to the narrow i ssue of what he was told by Wite House
Counsel Qui nn. The governnment objected to this question on the
grounds of the presidential comrunications privilege. Plaintiffs
contend that this inquiry is relevant because they are seeking
“i mportant background i nformation” and testinony that “is essenti al
to lay a proper foundation for questions relating to his role as
Special Counsel.” Plaintiffs’ Mtion to Conpel at 9.

The court wll deny plaintiff’s request to conpel this
i nformati on. First, as stated above, further testinony on this
point would be cunulative. Davis has already testified
exhaustively as to what his duties and responsibilities as Speci al
Counsel were. Davis Depo. at 32-33, 40. Second, plaintiffs
provide no legitimte reason why what another Counsel told Davis
his duties were, when plaintiffs have already been told what, in
fact, the duties were, would add any testinony of further
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rel evance. Third, Davis has testified that the conversation did
not involve any nention of the m suse of governnent files, be they
plaintiffs’ or anyone else’'s, as Davis's duties related *“al nost
exclusively” to press concerns regardi ng canpai gn finance scanda
all egations and the Wite House Travel Ofice investigation.
Fourth, the court has nade a simlar ruling in this case when the
same issue arose as to one of the President’s advisors, Paul
Begala. In that context, Begal a was asked and answered questions
about his duties as an advisor to the President, but the court
sustai ned his rel evance objection as to what he was told his duties

were. See Alexander v. FBI, Gv. No. 96-2123, Menorandum Qpi ni on

at 42-44 (D.D.C. May 28, 1998). For these reasons, the court wll
deny plaintiffs’ notion to conpel Davis to answer what he was told

his duties were by a former Wiite House Counsel.

B. Documents

Docunment request nunber 20 (out of 57) of plaintiffs’ subpoena
duces tecum to non-party Davis asked, anong other things, for
“[alny and all records, correspondence, notes, conmunications or
ot her docunents concerning or relating to . . . any instance of
actual or potential obtaining and m suse of governnent files”
within the custody, possession, or control of Davis. Non- party
Davis tinmely objected to this docunent request, pursuant to FED. R

CQv. P. 45(c)(2)(B), stating that the request as stated was overly
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broad in that it did not seek infornmation reasonably calculated to
lead to the discovery of adm ssible evidence. See Non-Party
Davis’s Qpposition, Ex. 4, at 7. Furthernore, Davis states that he
“has no records, correspondence, notes, conmunications or other
docunents concerning or relating to the acquisition, collection,
research, conpil ation, recordation, di ssem nation, or disclosure of
any materials created and or maintained by an agency or entity of
the executive, legislative, or judicial branches of the United
States (or any state, foreign governnent or any international
organi zati on) about any former enpl oyee or appoi ntee of the Reagan
or Bush Admi nistration[s], or any current or forner enployee or
appointee of the dinton Adm nistration or any other person that
relates to the issues raised by the Conplaints.” See id.
Plaintiffs believe that Davis's deposition testinony is to the
contrary, and they seek to conpel Davis “to produce all docunents
relating to the system of records he unlawfully maintai ned under
the Privacy Act.” Plaintiffs’ Mtion to Conpel at 5.

At his deposition, Davis testified that he was “primarily
responsi ble” for dealing with the White House press corps “al nost
exclusively to talk to the press about and to assist the press in
witing stories concerning canpaign finance allegations.” Davis
Depo. at 32-33, 40. Davis further testified that in discharging
this duty, he would keep press clippings and Wite House press
statenents that pertained to his job as a Wite House spokesman on
the i ssue of canpaign finance. Davis would occasionally put these
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newspaper clippings in manilla folders with the person’'s or
subj ect’s name to whomthe article pertained witten on them(e.q.,
John Huang, Thonpson conm ttee hearings). In his capacity as a
press officer, Davis would sonetinmes dissem nate copies of these
newspaper articles in order to help the press wite stories
favorable to the President.

From this testinony, plaintiffs contend that Davis is
wi t hhol di ng rel evant i nformati on responsive to plaintiffs’ subpoena
duces tecum Plaintiffs contend that these newspaper clippings
were “records” kept by an enployee of a governnent agency in a
“system of records” as all of these terns are defined under the
Privacy Act, 5 U S C 8§ 552a. Continuing with this reasoning,
plaintiffs argue that Davis violated the crimnal and civil
provi sions of the Privacy Act by “dissemnating” this information
W t hout the consent of the subjects of the “records” and that he
failed to conply with the Privacy Act requirenment to publish a
notice of this systemof records in the Federal Register (assum ng
Davis clains the “routine use” exception). To finish this
reasoning, plaintiffs contend that, because Davis mai ntained these
records illegally, all of these records are exanples of the “m suse
of [governnment files” and therefore responsive to plaintiffs’
subpoena duces tecum O course, inplicit in all of this is that
the information plaintiffs seek to conpel is reasonably cal cul ated
to lead to the discovery of adm ssible evidence. See FED. R Cw.
P. 45 & 26(hb).
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The court wll deny plaintiffs’ request to conpel these
docunents on rel evancy grounds, but it reaches no concl usion on the
legal viability of plaintiffs allegations against Davis as to any
vi ol ations of the Privacy Act (and therefore the responsiveness of
t he docunents to the subpoenas).

Davi s never contends that he is not a nenber of an “agency” as
that termis defined in the Privacy Act. | nstead, Davis makes
three factual argunments for why these records would not fall under
the Privacy Act, all of which are incorrect. Specifically, Davis
argues that he:

(a) did not collect information about an individual, but

i nstead col | ected i nformati on about the subject natter of

issues (e.g., canpaign finance); (b) did not store

i nformati on about or concerning an individual in files

retrievable by the nanme or identifier of an individual,

but instead put the press clippings into subject matter

folders; (c) did not incorporate any such information

into a Privacy Act system of records, but instead

mai ntai ned folders strictly for his owm reference as to

the public statenments nade by the Wiite House to news

organi zati ons about canpaign finance and about new

organi zati ons’ coverage of canpaign finance and rel ated

subj ect matter.

Davis’s Reply in Support of Cross-Mdtion for Sanctions at 8. Sone
of the testinony given at Davis’'s deposition clearly belies all of
t hese assertions. First, while it is true that at one point Davis
said he collected information on certain subjects, as opposed to

i ndi vidual s, at other points Davis clearly stated that he coll ected

newspaper clippings “about” certain individuals. See e.q., Davis
Depo. at 195 (“1 would tear out a newspaper article that | read

that m ght pertain to sonething that was current about M. Starr
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and | would put it in the folder with his nane on it.”
(enphasi s added)). Second, this sane exanple regarding Starr al so
undercuts Davis’s argunent that he “did not store infornmation about
or concerning an individual in files retrievable by the nane or
identifier of an individual, but instead put the press clippings
into subject matter folders.” Again, for exanple, Davis clearly
and unanbi guously stated that he “would tear out a newspaper
article that [he] read that mght pertain to sonething that was

current about M. Starr . . . and [he] would put it in the folder

with [Starr’s] nane on it.” [d. (enphasis added). Third, the

proposition that Davis did not disclose these newspaper clippings,
or at least the information contained therein, to the press i s not
clear fromthe record. See Davis Depo. at 238 (Q “Fromtine to
ti me, because you were gathering these materials and filing themto
help the reporters wite stories, you would send them copies of
sone of these materials?” A “If they asked ne.” . . .” Q@ “You did
that?” A “Yes.”). In summary, the court rejects Davis' s factual
argunents on all three of these fronts because they are not
substantiated by the record.

Davis also takes issue with the notion that the newspaper
articles are “records” as the termis used in the Privacy Act. The
Privacy Act defines a “record” as “any item collection, or
groupi ng of information about an individual that is maintained by
an agency . . . that contains his nane, or the identifying nunber,
synbol, or other identifying particul ar assigned to the individual,
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such as a finger or voice print or a photograph.” 5 US. C 8§
552a(a)(4). Courts have held that “publicly available information,
such as newspaper clippings or press releases, can constitute a
‘record.”” US. DeP' T OF JUSTICE, FREEDOM OF | NFORMATI ON ACT GUIDE AND

PRI vAcYy AcT OVERVIEW 633 (Sept. 1998 ed.) (citing darkson v. IRS, 678

F.2d 1368, 1372 (11th Cr. 1982); Murphy v. NSA 2 Gov't Disclosure

Serv. (P-H) ¢ 81,389) (D.D.C. Sept. 29, 1981); OVMB Cuidelines, 40
Fed. Reg. 56741, 56742 (1975)). Thus, the idea that these
materials cannot be records sinply because they are newspaper
clippings appears to be incorrect under the plain | anguage of the

statute and the majority of the caselaw. But see Cochran v. United

States, 770 F.2d 949, 959 n.15 (11th Gr. 1985) (stating that “it
m ght be questioned whether current newsworthy information of
interest to the comunity, such as contained in the press rel ease
at issue in the present case, even falls withing the Privacy Act”).
However, the lawin this circuit does not specifically address this
poi nt .

The court notes, however, that Davis's testinony in other
parts of his deposition that he was sinply collecting articles
based on subject matter, but not individuals, creates sone conflict
as to whet her these newspaper clippings were really “about” any of
the given individuals for the purposes of the Privacy Act. See

Toby v. NLRB, 40 F.3d 469 (D.C. Cr. 1994) (holding that the “fact

that informati on contains an individual’s name does not nean that
the information is "about’ the individual” because the Privacy Act
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protects “only information that actually describes the individual
in sonme way”). Moreover, the lawof this circuit is not abundantly
clear on whether the release of this public information would
necessarily be a disclosure in violation of the Privacy Act. See

Pilon v. United States Dep’t of Justice, 73 F.3d 1111 (D.C. Cir.

1996) (noting that “[t]his case does not present the question of
whet her an agency may . . . release a docunent that has already
been fully aired in the public domain through the press or sone
ot her nmeans”).

In short, the issue of whether Davis's files, as described
above, are subject to the Privacy Act and mintained in
contravention of that act is thorny, at best. Several things are
cl ear, however. First, the docunents are not even responsive to
plaintiffs subpoena unless they are evidence of governnment m suse
of information. Second, the issue is not as clear as plaintiffs
woul d have the court believe. Third, Davis’s factual argunents as
to why his records necessarily fall outside of the Privacy Act are
unper suasive given conflicting testinony during his deposition
Fourth, and nost inportantly, even assumng that the materials
coll ected by Davis are responsive, the court finds these materials
to be irrelevant, as discussed bel ow

As st ated above and on numerous ot her occasions, the scope of
di scovery in this case includes (but is not necessarily [imted to)
evi dence bearing upon the msuse of plaintiffs’ FBI files and the
m suse of Tripp's governnent file to the extent a Wite House
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connection is involved. The court believes that the information
requested by plaintiffs in this instance—opies of newspaper
clippings on unrel ated subject matter—+froma non-party wtness is
beyond the pale of discoverable information. Whet her these
materials amount to a violation of the Privacy Act (and are
therefore responsive to plaintiffs’ subpoena) may be an interesting
| egal exercise and potentially the subject of sone other case at
another tine, whether Davis did indeed put these newspaper
clippings pertaining to his job in manilla folders in his desk is
far afield from the types of msuse alleged in plaintiffs’
conpl ai nt. Even if the court were to accept everything that
plaintiffs claimas to the illegality of Davis s conduct, which is
probl ematic given the |l egal quagmre of the Privacy Act lawon this
point, this would show nothing nore than marginal circunstantia
evi dence, at best. The |line nust be drawn somewhere. G ven the
tangential nature of this material, in additionto the court’s duty

to protect non-parties fromthe undue burden of needl ess di scovery,

the court will deny plaintiffs’ notion to conpel this information
froma non-party. See FED. R CQv. P. 45(c)(3)(A) (iv).

In conclusion, the court rejects all of plaintiffs’ requests
to conpel further testinony and documents from non-party Davis.
Therefore, plaintiffs’ notionin this regard will be denied. Wth
the nerits of plaintiffs’ notion ruled upon, the court nust now

turn yet again to the satellite issue of sanctions.
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I11. Sanctions

Plaintiffs, defendants, and non-party Davis all nove for
sanctions. Plaintiffs and the governnent cross-nove for sanctions
under FED. R Qv. P. 37, 28 U S.C. 8§ 1927, and the inherent powers
of the «court. Non-party Davis noves for sanctions against
plaintiffs’ counsel under FED. R Cv. P. 37 and 45 and 28 U.S.C. §
1927. The court will deny all of these notions.

Plaintiffs are not entitled to sanctions because, as stated
above, the court is rejecting all of their requests to conpel
further testinony and docunent production. Under these
ci rcunstances, Rule 37 calls for sanction only against plaintiffs,
not for them See FeED. R Cv. P. 37. Moreover, in light of the
court’s sustaining of certain objections to plaintiffs’ requests,
it cannot be said that either the governnment attorneys or attorneys
for non-party Davis have “unreasonably and vexatiously” multiplied
the proceedings in this case. For the sanme reasons, the court wll
decline to inpose sanctions in favor of plaintiffs based upon the
court’s inherent powers. Thus, plaintiffs’ notion for sanctions
w |l be denied.

Nei t her defendant EOP nor non-party Davis is entitled to
sanctions under Rule 37 of the Federal Rules of G vil Procedure.
The court finds that plaintiffs’ notion to conpel, although not
granted, was substantially justified. Plaintiffs sought to conpel
guestions regardi ng the WHODB and Davi s’ s duties as Speci al Counsel
to the President, and docunents arguably evidencing m sconduct as
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to governnment files. Wile the court holds that these questions
have either already been answered in relevant part or are too
attenuated for discoverable circunstantial evidence, seeking
answers to these questions can not be said to not be substantially
justified. Plaintiffs sinply had a theory of relevance based in
part upon their incorrect but plausible interpretation of the
court’s prior rulings as to discoverability. As the Advisory
Committee Notes to the 1970 anmendnents to Rule 37 state, “On many
occasions, to be sure, the dispute over discovery between the
parties is genuine, though ultimtely resol ved one way or the ot her
by the court. In such cases, the losing party is substantially
justified in carrying the matter to court.” FeEp. R Qv. P.
37(a)(2) Advisory Commttee Notes, 1970 Anrendnent. The court finds
this commentary to be an accurate description as to plaintiffs’
nmotion to conpel, and the court wll therefore deny both cross-
notions for sanctions under FED. R Cv. P. 37.2

Simlarly, the court holds that neither the governnent nor
Davis is entitled to sanctions under 28 U . S.C. 8§ 1927. To prevail
upon a notion for sanctions under 28 U.S. C. § 1927, the novant nust
show that plaintiffs’ counsel has acted in bad faith (or at |east
recklessly) and he has pursued Ilitigation unreasonably and

vexatiously. See Lipread v. Kidder Peabody & Co., 146 F.3d 899,

2Moreover, with regard to non-party Davis, the court finds
that an award of sanctions to himwould be unjust considering his
own m scharacterizations in his brief, as explained supra Part I.

20



905 (D.C. Cir. 1998); Ross v. Gty of Waukegan, 5 F.3d 1084, 1089

n.6 (7th Gr. 1993). Because the court has found that plaintiffs’
nmotion was substantially justified, the court also finds that
plaintiffs’ counsel has not acted recklessly or in bad faith by
bringing this notion. Thus, all requests for sanctions predicated
upon 28 U.S.C. §8 1927 will be deni ed.

Li kewi se, the court will deny the governnent’s request to
assess sanctions against plaintiffs based upon the i nherent powers

of the court. The Suprene Court stated in Chanbers v. NASCO 501

US 32 (1991) that, as an exception to the American Rule of
attorneys’ fees shifting, the inherent powers of the court allow
federal courts to assess attorneys’ fees as a sanction when a party
has acted in bad faith, vexatiously, wantonly, or for oppressive
reasons. See id. at 45-46. The court has already held that
plaintiffs’ notion was substantially justified and that it was not
brought in bad faith. Therefore, the court wll decline to useits
i nherent powers to assess attorneys’ fees against plaintiffs’
counsel

Finally, the court rejects non-party Davis’'s argunent for
sanctions under FED. R Cv. P. 45. Rule 45(c)(1) provides that:

A party or an attorney responsible for the issuance and

service of a subpoena shall take reasonable steps to

avoid inposing undue burden or expense on a person

subj ect to that subpoena. The court on behal f of which

t he subpoena was issued shall enforce this duty and

i npose upon the party or attorney in breach of this duty
an appropriate sanction, which may include, but is not
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limted to, lost earnings and a reasonable attorney’s
fee.

FED. R Qv. P. 45(c)(1). An attorney’'s liability against an
attorney is correlative to the attorney’ s subpoena power against a
non-party. See Id. Advisory Conmttee Notes, 1991 Anendnent. In
this case, however, plaintiffs have not inposed an undue burden or
expense on Davis by seeking to conpel further testinony or
docunent s. First, the court has denied plaintiffs’ notion to
conpel, so Davis will be put to no further expense or burden as to
plaintiffs request. Second, contrary to Davis's assertions,
plaintiffs’ attenpt to subpoena docunents pertaining to instances
of m suse of governnent files within Davis's possession, custody,
or control was not wunduly burdensone. Al though the specific
docunents that eventual ly becane the center of the dispute in |ight
of Davis's testinony were ultimately held to be irrelevant,
plaintiffs subpoenaing of this subject matter was not overbroad or
inproper. Third, plaintiffs’ notion was substantially justified
and not brought in bad faith, providing further evidence of the
reasonabl eness of the notion. Therefore, the court will deny non-
party Davis's request for attorneys’ fees pursuant to FED. R Q.

P. 45(c)(1).

| V. Concl usi on

For the reasons stated above, the court HEREBY ORDERS t hat:
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1. Plaintiffs’ Mtion [411] to Conpel Further Testinony and
Further Production of Docunents from Lanny J. Davis and for
Sanctions is DEN ED.

2. Def endant Executive Ofice of the President’s Cross-
Motion [469] for Attorneys’ Fees, Costs and Sanctions is DEN ED.

3. Non-Party Davis’'s Cross-Mtion [ND for Sanctions
Agai nst Judicial Watch, Inc., and Larry Klayman Individually is
DENI ED.

SO ORDERED.

Royce C. Lanberth
United States District Court

Dat e:
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